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be cases which arose prior to the amendment of the Interstate Com- 
merce Law of June 18, 1910, or they are cases in which state legisla- 
tion only indirectly burdened interstate commerce. Since the amend- 
ment above referred to we find no conflict in the authorities in cases 
where the facts are similar to the one at bar. Congress has taken 
possession of the field of interstate commerce by telegraph and it 
results that the power of the states to legislate with reference 
thereto has been suspended. The great necessity that commerce be- 
tween the states should be free from such interference applies in a 
marked degree to interstate commerce by telegraph. If the regula- 
tion which is pleaded in bar in this suit should be held valid in Kan- 
sas, and void in Oklahoma, and the illustration may be extended to 
all the states of the Union, then the power of the United States to 
regulate commerce between the states in relation to telegraphic busi- 
ness would not only be directly interfered with, but destroyed. 



Trusts — Resulting Trusts — Conveyance Taken in the Name of One 
Person, Consideration Paid by Another. — The plaintiff paid the pur- 
chase price for a piece of land but the conveyance was taken in the 
name of his wife. Held, that the presumption is that there is no 
resulting trust and the burden is on the husband to establish the 
contrary intent. Taylor v. Delaney, 86 S. E. 831 (Va. 1915). 

Where a feoffment was made without consideration the English 
courts held that a use resulted to the feoffer. Dyer v. Dyer, 2 Cox 
92 (Eng. 1798). By analogy this doctrine was applied to cases where 
the conveyance was taken in the name of one who was a stranger to 
the person paying the consideration. Anonymous Case, 2 Vent. 361 
(Eng. 1683). The courts held that the person who supplied the 
purchase money must be presumed to have supplied it for his own 
benefit and not that of the stranger. Cox v. Cox. 95 Va. 173, 27 S. 
E. 834 (1897); 1 Perry, Trusts, 4th. ed., s. 126. This is law in Vir- 
ginia and West Virginia. Bank of U. S. v. Carrington, 7 Leigh 567 
(Va. 1836); Murry v. Sell, 23 W. Va. 475 (1884). The rule has been 
applied to conveyances of personalty as well as of realty. Briggs v. 
Sandford, 219 Mass. 572, 107 N. E. 436 (1914). The principal case 
holds, however, that where there is "an obligation, legal or moral." 
on the part of the person furnishing the consideration to provide for 
the grantee the contrary presumption arises. In such cases the law 
presumes that the conveyance was a gift or advancement for the bene- 
fit of the grantee. McGinnis v. Curry. 13 W. Va. 29 (1878). Thus, 
where as in the principal case, a conveyance is taken by the husband 
in the name of the wife the presumption is that there is no resulting 
trust: Lockhart v. Beckley, 10 W. Va. 87 (1877); Deck v. Taylor, 41 
W. Va. 332 (1895); so, also, where a Conveyance is taken in the 
name of the husband and the consideration is paid from property be- 
longing to the wife: McGinnis v. Curry, 13 W. Va. 29 (1878), even 
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though it does not appear that the wife knew of or consulted to this 
use of her property: Whitten v. Whitten, 70 W. Va. 422 (1912), over- 
ruling on this point: Berry v. Wideman, 40 W. Va. 36 (1895); Skaggs 
v. Mann, 46 W. Va. 209 (1900); so where a parent takes a conveyance 
in the name of his child: Shaffer v. Fetty, 30 W. Va. 248 (1887); 
or an uncle in the name of a nephew, as to whom he has placed him- 
self irf loco parentis. Harris z*. Elliott, 45 W. Va. 245 (1898). The 
courts are reluctant to extend the presumption to cases where a 
relationship by blood or marriage does not exis,t: Whitten v. Whit- 
ten, 70 W. Va. 422 (1912); 1 Lewin, Trusts, 8th ed., s. 178; though 
blood relationship without an obligation to provide is not sufficient. 
Harris v. Elliott, 45 W. Va. 245 (1898). It would seem that this 
presumption of a gift should be limited to cases where there is 
both relationship by blood or marriage and "an obligation, legal or 
moral" to provide. 

When one person purchases land with his own money and has 
the title made to another a trust results in favor of the former. 
Bank v. Carrington, 7 Leigh 566. And either the payment of the 
purchase money imposing a resulting trust on the holder of the 
legal title, or an express trust by agreement of the grantee to hold 
in trust for the real purchasers may be proved by parol. Young v. 
Holland, 10 Va. App. 248, 84 S. E. 637. Between strangers a re- 
sulting trust is presumed against the grantee in favor of the person 
paying the purchase money. But if the purchaser takes the title in 
the name of a wife or child or other person for whom he is under 
some natural or legal obligation to provide, the presumption is 
against a resulting trust and 'in favor of a gift or advancement to the 
person named in the deed. 1 Perry on Trusts. 143: Young v. Hol- 
land, supra; Jackson v. Jackson, 91 U. S. 122. 

In .general there is no legal or moral obligation on one brother or 
sister to support another, and therefore in these relations the nom- 
inal grantee will be presumed to hold under a resulting trust for the 
real purchaser. Madison v. Andrew, 1 Vesey ; 1 Perry on Trusts, 
144; Harris v. Mclntyre (111.), 8 N. E. 182; 39 Cyc. 136. But the 
presumption of a resulting trust is one of fact which may be rebutted 
by evidence of the circumstances or of the declaration of the pur- 
chaser that he intended a gift to the nominal grantee. Warren v. 
Steer. 112 Pa. 634, 5 Atl. 4; Higdon v. Higdon, 57 Miss. 264; Jack- 
son v. Jackson, supra. Manifestly the relation of close affection or 
kinship though not amounting to moral or legal obligation is a fact 
to be weighed along with other evidence tending to rebut the pre- 
sumption of a trust and support the inference of a gift. 

A resulting trust will not be declared in favor of a purchaser who 
had the legal title made to another for the purpose of defrauding his 
creditors. Almond v. Wilson, 85 Va. -613; Ratliff v. Ratliff, 102 Va. 
880, 47 S. E. 1007; Sell v. West, 125 Mo. 621, 46 Am. St. 508. and 
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note; Neill v. Keese, 5 Texas 23, 51 Am. Dec. 754, and note; 1 Perry 
on Trusts, 165. 

A resulting trust if it arises at all must arise at the time the legal 
title is taken. Beecher v. Wilson, 84 Va, 813, 10 Am. St. 883; Miller 
v. Blose, 30 Gratt. 744. 

Parol evidence to establish a resulting trust must be clear, un- 
questionable and certain. Donaghe v. Tarns, 81 Va. 132; Woodward 
v. Sibert, 82 Va. 441. But when the payment of the purchase money 
by one for a conveyance made to another is established, the charge 
that the legal title was made to another to defeat the creditors of 
the purchaser must also be established by clear proof. Higginbo- 
tham v. Bogg, U. S. C. C. A. (4th Ct.), May 2, 1916. 



Wills— Construction — "Money in Bank" — Lyons v. Lyons, U. S. C. 
C. A., May 13, 1916. — On an appeal in the principal case from the 
District Court of the United States for the Northern District of 
West Virginia, at Clarksburg, it was contended by appellant that the 
words "Money in bank" used in a will, did not pass money on time 
deposit or savings account because such monies were debts, not due, 
owing by the bank to the depositor, and hence were choses in action. 
The court after, considering the facts and circumstances connected 
with the execution of the will in question, held that the term "money 
in bank," employed by the testator was used in a broad and not a 
technical sense, and that after paying certain expenses referred to 
any balance that might remain in the bank of the money that he 
had deposited subject to check as well as any amount on time de- 
posit, passed to the legatee. 

The court in considering the principal case used the following language, 
in quoting from the case of Wooton v. Rett, 12 Gratt. 205: "In per- 
forming the duty of expounding a will, the court will make the am- 
plest allowance for the unskillfulness and negligence of the testa- 
tor, technical informalities will be disregarded, the most perplexing 
complications of words and sentences will be carefully unfolded, and 
the traces of the testator's intention will be diligently sought out in 
every part of the instrument, and the whole carefully weighed to- 
gether. 

"Nor in the performance of this duty will the judicial expositor 
be confined to its mere contents. For an investigation into the 
state of facts under which the will was made will often materially 
aid in elucidating the scheme which the testator had in mind for the 
disposition of his estate. Hence he will endeavor to place himself 
in the situation of the person whose language he is called upon to 
interpret; and as this can only be done by the aid of extrinsic evi- 
dence, such evidence may be resorted to for the purpose of showing 
the situation of the testator and the state of his family and of his 
property at the time of making his will. And, generally, evidence 



